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Summary: The appellant made a request under the Freedom of Information and Protection of
Privacy Act (the Act) for a copy of the SIU Director’s Report relating to an SIU investigation into
the high-profile shooting death of an individual by a police officer. The ministry denied access to
the SIU report, citing the application of the exemptions at sections 14(2)(a) (law enforcement
report), 21(1) (personal privacy) and 22(a) (information published or available to the public) of
the Act.

The appellant appealed the ministry’s decision and asserted that there is a public interest in the
disclosure of the SIU report, thereby raising the potential application of the public interest
override in section 23. During the adjudication of the appeal, some parties asked the
adjudicator to recuse herself on the basis that a reasonable apprehension of bias exists, in light
of certain comments the Commissioner had made to the media. Also during adjudication,
certain other proceedings took place: a coroner’s inquest was held into the death of the
individual in question, and the Honourable Justice Tulloch released a report containing
recommendations on matters related to police oversight and the transparency thereof.

In this order, the adjudicator finds that no reasonable apprehension of bias exists in respect of
her adjudication of the appeal. She upholds the ministry’s application of section 14(2)(a) to the
SIU report, but orders the ministry to re-exercise its discretion under section 14(2)(a).

Statutes Considered: Freedom of Information and Protection of Privacy Act, sections 2(1)
definition of “personal information”, 4(1), 8(1), 14(2)(a), 21(1), 50, 52(1), 56(1), and 57(5).

Orders and Investigation Reports Considered: Orders PO-3617, PO-3868-1, PO-1959, PO-
3169, PO-3322-1, and PO-3402-F.



Cases Considered: Committee for Justice and Liberty et al. v National Energy Board et al.,
[1978] 1 SCR 369, 1976 CanLlI 2 (SCC); Ontario Medical Association v Ontario (Information and
Privacy Commissioner), 2017 ONSC 4090 (Div. Ct.), appeal dismissed 2018 ONCA 673; Alberta
Teachers’ Association v Alberta (Information and Privacy Commissioner), 2011 ABQB 19.

BACKGROUND:

[1] This appeal arises out of the shooting death of an individual by a police officer in
2015. After the shooting, the Special Investigations Unit (the SIU) invoked its mandate
and investigated the circumstances of the shooting. Following that investigation, the
Director of the SIU released his report in which he concluded that there were no
reasonable grounds to believe that the officer exceeded the ambit of justifiable force in
the circumstances. As a result, no charges were laid.

[2] Much media and public attention followed this event, and in April 2016, the
Ontario government publicly released a redacted version of the report. It also ordered
that the Honourable Michael Tulloch, a Justice of the Ontario Court of Appeal, be
appointed as Independent Reviewer to review and make recommendations on matters
related to police oversight and the transparency thereof. A coroner’s inquest into the
individual’s death was also held in the summer of 2017.

[3] The appellant submitted a request to the Ministry of the Attorney General (the
ministry) under the Freedom of Information and Protection of Privacy Act (the Act) for
the SIU Director’s Report relating to the SIU investigation.*

[4] The ministry denied the request for the full SIU Director's Report (the SIU
report), citing the application of the exemptions at section 14(2)(a) (law enforcement
report), 21(1) (personal privacy) and 22(a) (information published or available to the
public) of the Act.

[5] The appellant appealed the ministry’s decision to this office. Mediation did not
resolve the appeal, and it proceeded to the adjudication stage.

Developments during adjudication

[6] I began my inquiry by issuing a Notice of Inquiry inviting representations from
each of the ministry and an affected party. Other parties then requested to participate
and they were added as affected parties. Ultimately, several parties including the
appellant, the ministry, the affected police officers and the Toronto Police Service
participated in the appeal.

! The SIU is an arm’s length agency of the ministry.



[71 In a related appeal, Appeal PA16-389, some parties then raised an allegation of
bias or a reasonable apprehension of bias on my part, in light of certain comments
made to the Toronto Star by the Information and Privacy Commissioner (the
Commissioner).

[8] Several parties also requested that this appeal be placed on hold pending 1) the
issuing of the report of Justice Tulloch, and 2) the outcome of the coroner’s inquest into
the death of the individual in question. After receiving submissions,? I decided to place
the appeal on hold pending the conclusion of these matters.

[9] The report of Justice Tulloch was released on March 31, 2017 and is publicly
available. In Chapter 6 of his report, Justice Tulloch made several recommendations
with respect to both the release of the names of subject and witness officers (as well as
those of civilian witnesses), and the release of SIU Director’s reports. I discuss those
recommendations in more detail under Issue B below.

[10] During the coroner’s inquest, which took place in June 2017, the identities of
some officers interviewed in the SIU’s investigation, including the subject officer, were
made public.

[11] Following the conclusion of the inquest, I contacted the ministry to inquire about
its intentions with respect to the release of further information, in light of Justice
Tulloch’s recommendations. The relevant portion of the ministry’s response is as
follows:

Concerning the release of the director’s report, there is no change to the
ministry’s decision. Please see below:

e Starting in December, the ministry will release past SIU Director’s
reports involving extensive police interaction where a fatality
occurred from the last ten years, while giving affected family
members the opportunity to raise concerns.

e Reports prior to 2005 involving extensive police interaction where
a fatality occurred will be released starting in spring 2018, while
giving affected family members the opportunity to raise concerns.

e For all other past reports, such as those where a serious injury
occurred, the affected person can request a copy of their report
starting in early 2018.

2 The appellant was invited to make submissions on this issue but did not do so.



e In accordance with Justice Tulloch’s recommendations, a third
party, like the media, may request a report when there is a
significant public interest.

¢ Again, the reports will be released in a form that appropriately
balances transparency and privacy and safety concerns.

[12] In light of the above-mentioned developments, I issued a Revised Notice of
Inquiry to the ministry and affected parties. In the Revised Notice of Inquiry, in addition
to inviting representations on the exemptions claimed by the ministry, I asked the
parties to comment on the relevance of the fact that it appears certain officers’ names
are now public as a result of the coroner’s inquest, and to comment on the extent to
which other information in the report became public during the inquest, and the
relevance of this to the issues in this appeal. The parties were also asked to speak to
the impact, if any, of Justice Tulloch’s recommendations on the issues in this appeal. I
also asked the parties for submissions on the bias issue.

[13] The Toronto Police Services Board and the affected police officers filed
representations in response to the Revised Notice of Inquiry.® The affected police
officers maintained their position on bias, submitting that there is a reasonable
apprehension of bias on my part in respect of the adjudication of this appeal.

[14] Severed copies of these representations* were provided to the appellant, who
was asked to provide representations. The appellant did not make representations.

[15] In this order, I find that there is no reasonable apprehension of bias on my part
and I deny the request to recuse myself from this appeal. I uphold the ministry’s
application of section 14(2)(a) (law enforcement report) to the SIU report, but I order
the ministry to re-exercise its discretion under section 14(2)(a).

RECORD:

[16] The record at issue is the SIU Report, except for the portions already publicly
disclosed.

ISSUES:

A. Is there bias or a reasonable apprehension of bias on my part?

31 also received correspondence from an affected party.
* Certain portions of the representations were withheld in accordance with the confidentiality criteria
found in Practice Direction 7: Sharing of Representations.



B. What is the significance of the recommendations found in the Tulloch Report
with respect to the issues in this appeal?

C. Does the discretionary exemption at section 14(2)(a) apply to the record?

D. Did the ministry exercise its discretion under section 14(2)(a)? If so, should this
office uphold the exercise of discretion?

DISCUSSION:
A: Is there bias or a reasonable apprehension of bias on my part?

[17] The police officers, through their counsel, have raised an allegation of bias or a
reasonable apprehension of bias on my part, in light of certain comments that the
Commissioner made to the Toronto Star.

[18] I begin by setting out the Commissioner’s statements at issue. The following
statements, which pre-date this appeal being filed with this office, were made to the
Toronto Star:

1) Commissioner’s statement sent to the Toronto Star on April 15, 2016

While the name of a police officer who has been the subject of an
investigation by the Special Investigations Unit (SIU) would likely
be personal information, there may be circumstances of significant
public interest where the SIU may disclose the name or other
information associated with its completed investigations for the
purposes of fostering accountability and public confidence in police
services, and ensuring transparency in its operations.

2) Commissioner’s statement sent to the Toronto Star on April 29, 2016

I'm pleased that, at a minimum, a redacted version of the report
has been released. Having not seen the witness statements, it is
difficult to determine whether they should have been released with
names redacted. It does seem likely that some portions of those
statements could have been disclosed without identifying
witnesses, in compliance with privacy laws. I understand the
position of the government that formal assurances of confidentiality
were made and the reluctance to retroactively change the rules of
the game. However, I continue to believe that there is a significant
public interest in the release of some personal information in
reports of this nature, for example, the names of subject officers.
Going forward, I believe the rules need to be revised immediately
so that families and the public have all the information they need,



including personal information, to assess SIU investigations and
findings. I'm hopeful that the appointment of Justice Tulloch will
lead to a more open and transparent process and I look forward to
contributing to his work.

[19] When I invited representations from the parties on the bias issue, I provided
them with other documents that may also be relevant to this issue, including an April
27, 2016 letter from the Director of the SIU to the Commissioner and the
Commissioner’s response of May 9, 2016, slides from the Commissioner’s presentation
at the Ontario Connections conference on June 8, 2016, and the Commissioner’s
Submission to the Ministry of Community Safety and Correctional Services on its
Strategy for a Safer Ontario dated April 29, 2016. I invited the parties to provide
submissions on whether there is an issue of actual bias or a reasonable apprehension of
bias in this case, and I set out a number of questions for the parties to address:

1. Do you allege that institutional bias exists in light of the Commissioner’s
statements? Please explain.

2. Do you allege that bias by association exists in light of the Commissioner’s
statements? Please explain.

3. Is the doctrine of corporate taint relevant to the bias issue that has been raised?
Please explain.

4. Is there an allegation of actual bias on the part of myself, or on the part of the
Commissioner, or both? Please explain.

5. What is the test for reasonable apprehension of bias, in light of the nature of the
activities and the functions of the Commissioner? (see, for example, Bell Canada
v. Canadian Telephone Employees Assn., 2003 SCC 36 (CanLII), [2003] 1 S.C.R.)
Please explain.

6. Does the doctrine of necessity apply here? Please explain.

7. Does the fact that the subject officer's name is now public affect the bias issue?
Please explain.

[20] I also asked the parties to refer to the Divisional Court’s decision in Ontario
Medlical Association v Ontario (Information and Privacy Commissioner)’ , where the
Court stated:

> 2017 ONSC 4090 (Div. Ct.), appeal dismissed 2018 ONCA 673.



[T]here is no basis upon which it could be concluded that because the
Commissioner made some statements, to which objection was taken, that
every other decision-maker associated with IPCO is equally “tainted”.

[21] I asked the parties to comment on whether the Divisional Court’s reasoning on
the allegation of bias in that case is applicable here.

Representations

[22] Counsel for the police officers made submissions on bias in his representations.
Another party, who had initially also raised the bias issue, did not again raise the bias
issue in response to the Revised Notice of Inquiry, but I have reviewed that party’s
initial submissions on the bias issue and have taken them into account in coming to my
conclusions.

[23] The affected police officers note that section 52 of the Act provides that “the
Commissioner” may conduct an inquiry to review a decision. Under section 56(1) of the
Act, the Commissioner can delegate decision-making to adjudicators. The officers
submit that adjudicators are not independent of the Commissioner and they exercise
powers of the Commissioner under section 52 of the Act.

[24] The officers submit, correctly, that actual bias need not be shown; an applicant
is only required to show that there is a reasonable apprehension of bias. The officers
cite a number of authorities fleshing out the test for a reasonable apprehension of bias.
They submit that given the context within which the Commissioner’s comments were
made, his comments demonstrate either a bias or a reasonable apprehension of bias
such that it is not appropriate for him or one of his designates to conduct the inquiry or
make a decision on the issue of access to the SIU report at issue in this appeal. The
officers submit that a properly informed and reasonable observer would be of the view
that the Commissioner (and by extension, his adjudicators) has already made a
determination that more information could be disclosed than has been disclosed and
that doing so would be consistent with the privacy legislation in Ontario.

[25] The officers submit that while they recognize that the Commissioner has a
statutory right under section 59(a) of the Act to “offer comment on privacy protection
implications of proposed legislative schemes or government programs”, his comments
do not fall within that permissive provision. The officers note that the comments offered
by the Commissioner were specific to the redactions that had been undertaken by the
SIU and/or the ministry in respect of the SIU report in question. In the officers’
submission, the public’'s confidence in the administration of the Act would be
undermined if the Commissioner or his designate were to adjudicate this appeal.



[26] The officers rely on an Alberta decision, Alberta Teachers’ Association v Alberta
(Information and Privacy Commissioner)’ , where the Court of Queen’s Bench found
that certain comments made by the Alberta Commissioner about a Court of Appeal
decision adverse to him demonstrated a reasonable apprehension of bias that precluded
the Commissioner from continuing to adjudicate a matter.

[27] The officers submit that the comments of the Ontario Divisional Court about bias
in Ontario Medical Association v Ontarfo (Information and Privacy Commissioner) were
made in obiter, that it is not clear from the decision whether the Court had the benefit
of full argument on the issue, and that the decision does not analyze the statutory
structure of the IPC as the police officers have.

[28] Another party also initially made submissions on the bias issue, but did not again
raise the bias issue in response to the Revised Notice of Inquiry. As noted above, I have
taken that party’s initial submissions on the bias issue into account in coming to my
conclusions.

Discussion
Statutory framework

The Commissioner’s powers and duties

[29] The Commissioner is appointed by the Legislature pursuant to section 4(1) of the
Act, to “exercise the powers and perform the duties prescribed by this or any other
Act”.

[30] The Commissioner has multiple functions under the Act. Under sections 50(1)
and 57(5), parties can ask the Commissioner to review institutions’ decisions relating to
access, correction and fees. The relevant section for the purposes of this appeal is
section 50(1), which states:

A person who has made a request for,
(a) access to a record under subsection 24 (1);
(b) access to personal information under subsection 48 (1); or
(c) correction of personal information under subsection 47 (2),

or a person who is given notice of a request under subsection 28 (1) may
appeal any decision of a head under this Act to the Commissioner.

2011 ABQB 19.



[31] Section 52(1) provides that the Commissioner may conduct an inquiry to review
the head'’s decision:

The Commissioner may conduct an inquiry to review the head’s decision
if,

(a) the Commissioner has not authorized a mediator to conduct an
investigation under section 51; or

(b) the Commissioner has authorized a mediator to conduct an
investigation under section 51 but no settlement has been effected.

[32] Under Part V (General) of the Act, section 59 gives the Commissioner the power
to do various things in addition to hearing and determining appeals under Part IV of the
Act. Part of the Commissioner’s function is to fill an educational and advisory role:

The Commissioner may,

(a) offer comment on the privacy protection implications of
proposed legislative schemes or government programs;

(b) after hearing the head, order an institution to,
(i) cease collection practices, and
(ii) destroy collections of personal information,
that contravene this Act;

(c) in appropriate circumstances, authorize the collection of
personal information otherwise than directly from the individual;

(d) engage in or commission research into matters affecting the
carrying out of the purposes of this Act;

(e) conduct public education programs and provide information
concerning this Act and the Commissioner’s role and activities; and

(f) receive representations from the public concerning the operation
of this Act.

The Commissioner’s power to delegate

[33] Section 8(1) of the Act empowers the Commissioner to employ staff for the
efficient operation of this office. Section 56(1) allows the Commissioner to delegate
most of his powers and duties under the Actto those staff:
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The Commissioner may in writing delegate a power or duty granted to or
vested in the Commissioner to an officer or officers employed by the
Commissioner, except the power to delegate under this section, subject to
such limitations, restrictions, conditions and requirements as the
Commissioner may set out in the delegation.

Analysis and finding

[34] As the above review of the legislation makes clear, the Commissioner, and by
extension his office, serves multiple functions. In Bell Canada v. Canadian Telephone
Employees Assn.,” the Supreme Court, after noting that impartiality is a component of
procedural fairness, stated:

A tribunal may have a number of different functions, one of which is to
conduct fair and impartial hearings in a manner similar to that of the
courts, and yet another of which is to see that certain government policies
are furthered. In ascertaining the content of the requirements of
procedural fairness that bind a particular tribunal, consideration must be
given to all of the functions of that tribunal. It is not adequate to
characterize a tribunal as “quasi-judicial” on the basis of one of its
functions, while treating another aspect of the legislative scheme creating
this tribunal — such as the requirement that the tribunal follow
interpretive guidelines that are laid down by a specialized body with
expertise in that area of law — as though this second aspect of the
legislative scheme were external to the true purpose of the tribunal. All
aspects of the tribunal’s structure, as laid out in its enabling statute, must
be examined, and an attempt must be made to determine precisely what
combination of functions the legislature intended that tribunal to serve,
and what procedural protections are appropriate for a body that has these
particular functions.

[35] The Court then stated:

In answering this question [of whether a reasonable apprehension of bias
exists], we must attend not only to the adjudicative function of the
Tribunal, but also to the larger context within which the Tribunal operates.

[36] The legislative context for the Commissioner’s statements is set out above. The
factual context in which the Commissioner’s statements were made is also important. In
April 2016, the Honourable Michael H. Tulloch (Justice Tulloch) was charged with

72003 SCC 36 (CanLII), [2003] 1 S.C.R.
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reviewing Ontario’s three civilian police oversight bodies, including the SIU.® The report
focussed on recommendations to improve the transparency, accountability, and
effectiveness of these oversight bodies. As part of his review, Justice Tulloch consulted
with various stakeholders. I am not privy to any consultations Justice Tulloch had with
the Commissioner.

[37] In addition, in 2016 the Ministry of Community Safety and Correctional Services
(MCSCS) was conducting a public consultation on its Strategy for a Safer Ontario, which
was to include a review of the Police Services Act. As part of that consultation process,
the Commissioner made a submission to MCSCS outlining his recommendations on a
number of matters including transparency with respect to, among other things, the
outcome of police conduct-related decisions including those associated with SIU
investigations.

[38] In my view, the Commissioner’s statements to the Toronto Star are entirely
consistent with his consultative role, in keeping with his powers set out in section 59 of
the Act. 1 also note that, while this is not determinative of the bias issue, this appeal
was not open in this office at the time of the Commissioner’s statements.

[39] It is significant that the Commissioner’s statements were clearly made in the
context of providing his views on proposed government policy, not as a commentary on
the application of the Actto the records at issue in this appeal.

[40] It is true that the Commissioner’s statements refer to the possible public interest
in disclosure of the record at issue in this appeal, and that the public interest in
disclosure is an issue that was raised by the appellant in this appeal. In my view,
however, given the context in which the Commissioner’s statements were made and his
powers under section 59, this is not enough to establish bias or a reasonable
apprehension of bias on my part.

[41] In Ontario Medical Association v Ontario (Information and Privacy
Commissioner)’, the Divisional Court dealt with a circumstance where an adjudicator of
this office (who was, like myself, a delegate of the Commissioner) heard and decided an
appeal into a matter upon which the Commissioner had made a public statement. In the
order in question, Order PO-3617, the adjudicator stated:

During this inquiry, the issue of public disclosure of the amounts paid to
physicians under OHIP has been the subject of extensive discussion in the
media, as evidenced by the substantial number of press clippings provided
to me by the parties. This order is my independent and impartial decision

8 Report of the Independent Police Oversight Review, The Honourable Michael H. Tulloch (the Tulloch
Report).
92017 ONSC 4090 (Div. Ct.), appeal dismissed 2018 ONCA 673.
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under the Act. It is based on the evidence and argument I have received,
and on my own analysis of the legal issues.

[42] Order PO-3617 was the subject of an application for judicial review, which was
dismissed. In addressing the allegation of a reasonable apprehension of bias raised by
several applicants, the Divisional Court stated:

One final issue needs to be addressed. The applicants, other than the
[Ontario Medical Association] submitted that there was a reasonable
apprehension of bias on the part of the Adjudicator. This complaint arises
in the context where originally this matter was going to be determined by
Commissioner Beamish. However, Commissioner Beamish made certain
statements, that were reported in the media, that led the objecting
applicants to complain that he had prejudged the matter. It should be
noted that the Commissioner has express statutory authority, under s. 59
of FIPPA, to comment on privacy protection implications; engage in public
education; and provide information concerning FIPPA and the
Commissioner’s role and activities. The Commissioner’s statements must
be viewed in that context. However, as a consequence of the concerns
raised, and without accepting that they were valid, Commissioner Beamish
recused himself and the matter was referred to the Adjudicator.

In my view, assuming for the purposes of this submission that a
reasonable apprehension of bias existed as it related to the involvement of
the Commissioner, there is no merit to the submission that there
remained a reasonable apprehension of bias that attached to the
Adjudicator. For one thing, no such issue was raised by the objecting
applicants with the Adjudicator at any time up to and including the release
of the Order. It was only after the Order was received that the complaint
was extended to the Adjudicator.

For another, there is no basis upon which it could be concluded that
because the Commissioner made some statements, to which objection
was taken, that every other decision-maker associated with IPCO is
equally “tainted”. If that were the result, IPCO would be effectively
precluded from deciding the issue at all, a result that would be absurd. If
there was a problem arising from the Commissioner’s public statements, it
was fully addressed when the Commissioner recused himself. The fact is
that there is no reason or foundation to conclude that the Adjudicator
reached anything other than his own personal decision based on the
record that was before him. Indeed, the Adjudicator said precisely that in
his reasons.
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I would add that there is a presumption of impartiality and the threshold
for establishing a reasonable apprehension of bias is a high one.™® It is not
even approached, much less met, in this case.

[43] The Court’s reasoning is applicable to the instant appeal. In my view, the
Commissioner’s public statements with respect to transparency and the SIU, when
viewed in the context in which they were given, are not indicative of a reasonable
apprehension of bias on the Commissioner’s part with respect to the appeal before me.
In any event, even if there were such a reasonable apprehension of bias on the part of
the Commissioner, I find that there is no reasonable basis for finding that any such
apprehension of bias extends to me. In my view, the fact that I am the Commissioner’s
delegate, taken alone, is insufficient to support such a finding.

[44] In Committee for Justice and Liberty et al. v National Energy Board et al.,*!
Justice de Grandpré articulated what has become the widely-accepted test for
establishing a reasonable apprehension of bias:

[T]he apprehension of bias must be a reasonable one, held by reasonable
and right minded persons, applying themselves to the question and
obtaining thereon the required information. In the words of the Court of
Appeal, that test is “what would an informed person, viewing the matter
realistically and practically—and having thought the matter through—
conclude. Would he think that it is more likely than not that Mr. Crowe,
whether consciously or unconsciously, would not decide fairly.”

[45] I do not accept the submission that because I am the Commissioner’s delegate, I
am “tainted” as a result of the Commissioner’s public statements. As noted above, there
is a presumption of impartiality and the threshold for establishing a reasonable
apprehension of bias is a high one. In light of the context in which the Commissioner’s
statements were made, I am not satisfied that the parties alleging bias have
demonstrated that an informed person, viewing the matter realistically and practically,
and having thought the matter through, would conclude that I would not decide fairly.
Like the adjudicator in Order PO-3617, I have reached my conclusions in this appeal
independently and impartially, based on the evidence and argument before me and my
own analysis of the issues.

[46] Finally, I will briefly address the officers’ reliance on Alberta Teachers’
Association v. Alberta (Information and Privacy Commissioner)*. While a decision of the
Alberta courts are not binding on me, it is distinguishable in any event. First, in Alberta

1% Here, the Court cited Martin v. Martin (2015), 2015 ONCA 596 (CanLII) at para. 71.
1171978] 1 SCR 369, 1976 CanLlII 2 (SCC).
122011 ABQB 19.
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Teachers’ Association, the Alberta Commissioner’s impugned comments were made in
the context of a preliminary decision deciding that a particular complaint should
proceed to an inquiry. In the preliminary decision, the Alberta Commissioner was critical
of an Alberta Court of Appeal decision that was relevant to the very issue to be decided
in the inquiry. This is an entirely different context from that of the Commissioner’s
statements in the appeal before me, which were made in the context of his role under
section 59 of the Act. Second, although the Alberta Court of Queen’s Bench found that
the Commissioner’'s comments gave rise to a reasonable apprehension of bias on his
part, the Court did not find that the Commissioner’s delegates were automatically
“tainted”, leaving the bias issue to be raised before whoever would be delegated the
task of rehearing the preliminary issue.

[47] For the above reasons, I find that there is no reasonable apprehension of bias on
my part with respect to the adjudication of this appeal. I will how address the
substantive issues in the appeal, beginning with the impact of Justice Tulloch’s
recommendations on the issues.

B: What is the significance of the recommendations found in the Tulloch
Report with respect to the issues in this appeal?

[48] Justice Tulloch made a number of recommendations in his report relating to the
extent to which information gathered in an SIU investigation should be made public. As
some of his recommendations touch on the issues in this appeal, I set out the relevant
portions of his recommendations below.

[49] With respect to the disclosure of the name of a subject officer, Justice Tulloch
stated:

At the end of an investigation, the SIU should release the name of a
subject officer if the officer is charged.

[50] Justice Tulloch, however, stated his opinion that subject officers’ hames should
not be released when they are not charged. He stated that releasing the officer's name
would not make the SIU investigation any better and would not improve transparency
in @ meaningful way; it would not make it any easier to understand why the SIU did not
investigate, or why the SIU did not lay charges.

[51] As for witness officers, Justice Tulloch wrote that releasing their names would
add little to the public's understanding of the SIU’s investigation. Therefore, he
recommended:

The names of witness officers should not be released.

[52] Justice Tulloch also made recommendations with respect to the release of SIU
reports. His recommendations with respect to past reports (such as the one at issue in
this appeal) are:
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The Attorney General should release past reports in the following
circumstances:

(a) In all incidents in which a person died, prioritizing cases in
which there was no coroner’s inquest, subject to the privacy
interests of the deceased’s family;

(b) In any incident on request of the affected person, or if the
affected person is deceased, a family member of the affected
person; and

(c) On request of any individual, when there is significant public
interest in the incident reported on, subject to the privacy interest
of the affected person, or if the affected person is deceased, the
privacy interests of that person’s family.

Past reports should exclude the information set out in recommendation
6.9. Whenever possible, editorial notes should provide a summary of what
the excluded information was about and an explanation for why it was
necessary to remove it.

[53] Recommendation 6.9 stated the following:

For cases that do not result in a criminal charge, the director’s report
should not include the following information:

(a) Names of subject officers, witness officers, affected persons, or
civilian witnesses (or any other evidence or information identifying
them to the public);

(b) Any information that, in the discretion of the director, could
lead to a risk of serious harm;

(c) Any information disclosing confidential police investigative
techniques and procedures;

(d) Any information whose release is otherwise prohibited or
restricted by law; and

(e) Any information that could identify a victim of sexual assault.

[54] While the recommendations contained in the Tulloch Report have not been
passed into law, they provide some additional context for the issues in this appeal and
in my view, they would be relevant considerations for the ministry to consider in
exercising its discretion under section 14(2)(a), a matter that I discuss below under
Issue D. But it is important to bear in mind that Justice Tulloch’s recommendations
were intended to inform the government with respect to revising legislation surrounding
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the amount of information that should be routinely released in the context of SIU
investigations. In contrast, the appeal before me arises out of access requests under
the Act. The Act provides for a right of access to the ministry’s records unless the
information falls within one of the exemptions under sections 12 to 22.* I will now
consider whether the exemptions claimed by the ministry apply to the information at
issue.

C: Does the discretionary exemption at section 14(2)(a) apply to the
records?

[55] Section 14(2)(a) states:
(2) A head may refuse to disclose a record,

(a) that is a report prepared in the course of law enforcement,
inspections or investigations by an agency which has the function
of enforcing and regulating compliance with a law[.]

[56] The term “law enforcement” is used in several parts of section 14, and is defined
in section 2(1) as follows:

“law enforcement” means,
(a) policing,

(b) investigations or inspections that lead or could lead to
proceedings in a court or tribunal if a penalty or sanction could be
imposed in those proceedings, or

(c) the conduct of proceedings referred to in clause (b).
[57] The term “law enforcement” has covered the following situations:

e a municipality’s investigation into a possible violation of a municipal by-law that
could lead to court proceedings.'*

« a police investigation into a possible violation of the Criminal Code.'®

e a children’s aid society investigation under the Child and Family Services Act
which could lead to court proceedings.®

13 Or unless the access request is frivolous or vexatious; see section 10. There is no suggestion here that
the request was frivolous or vexatious.

' Orders M-16 and MO-1245.

1> Orders M-202 and PO-2085.
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e Fire Marshal fire code inspections under the Fire Protection and Prevention Act,
19977

[58] This office has stated that “law enforcement” does not apply to the following
situations:

e an internal investigation by the institution under the 7raining Schools Act where
the institution lacked the authority to enforce or regulate compliance with any
law. 8

e a Coroner’s investigation or inquest under the Coroner’s Act, which lacked the
power to impose sanctions.

[59] Generally, the law enforcement exemption must be approached in a sensitive
manner, recognizing the difficulty of predicting future events in a law enforcement
context.

Section 14(2)(a): law enforcement report

[60] In order for a record to qualify for exemption under section 14(2)(a) of the Act,
the institution must satisfy each part of the following three-part test:

1. the record must be a report; and

2. the report must have been prepared in the course of law enforcement,
inspections or investigations; and

3. the report must have been prepared by an agency which has the function of
enforcing and regulating compliance with a law.?

[61] The word “report” means “a formal statement or account of the results of the
collation and consideration of information”. Generally, results would not include mere
observations or recordings of fact.??> The title of a document does not determine
whether it is a report, although it may be relevant to the issue.?

16 Order MO-1416.

7 Order MO-1337-1.

18 Order P-352, upheld on judicial review in Ontario (Solicitor General) v. Ontario (Assistant Information
and Privacy Commissioner) (1993), 102 D.L.R. (4th) 602, reversed on other grounds (1994), 107 D.L.R.
(4th) 454 (C.A.).

9 Order P-1117.

20 Ontario (Attorney General) v. Fineberg (1994), 19 O.R. (3d) 197 (Div. Ct.).

2! Orders 200 and P-324.

22 Orders P-200, MO-1238 and MO-1337-1.

2 Order MO-1337-1.
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Analysis and finding

[62] As a preliminary matter, I note that in their representations, the Toronto Police
Service submit that the information that was withheld in the report was made public
during the coroner’s inquest, and that the issues before me are moot. The police
officers do not make any submissions on mootness but state that “to the extent that
any redacted information was made public through the inquest proceedings, our
position is that the balancing of privacy and safety interests favours disclosure in the
manner contemplated by the ministry [as outlined above in the background section of
this order]".

[63] Other than these representations, I have no information before me with respect
to what information in the SIU report became public during the inquest (with the
exception of the names of some police witnesses, which the parties also addressed).
Although the testimony given during the coroner’s inquest may have been similar to the
information in the SIU report, I have no information before me to suggest that any
particular portions of the report itself were made public during the inquest. In the
circumstances, I cannot conclude that the issue of access to any particular portions of
the withheld information in the report is moot. I will, therefore, consider the application
of section 14(2)(a) to the entire report.

[64] There are two categories of records relating to law enforcement that the head of
an institution may refuse to disclose under section 14. The first comprises those records
the disclosure of which could reasonably be expected to cause certain specified types of
harm [sections 14(1), 14(2)(c)].

[65] The second category of law enforcement records that need not be disclosed
comprises specified kinds of records. It is not necessary to establish a reasonable
expectation of harm from disclosure of these records; it is the nature of the records that
is important. The exemption at section 14(2)(a) falls into this second category.

The SIU report

[66] In my view, the SIU report at issue falls squarely within the definition of “law
enforcement report” for the purposes of section 14(2)(a).

[67] First, the record is a report. It is a document consisting of a formal account of
the results of the collation and consideration of information about the circumstances
surrounding the death of the individual in question. The 34-page report consists not
merely of observations of fact, but also a formal, evaluative account of the SIU’s
investigation. I am satisfied that it contains facts, analysis, and evaluative elements that
demonstrate an exercise of judgment carried out by the SIU.

[68] In a recent order of this office, Order PO-3868-1, Commissioner Beamish found
that of a 317-page document detailing the results of an OPP investigation, the only
parts that qualified as a “report” were pages 1-46, while the remaining pages did not
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constitute a report for the purposes of the section 14(2)(a) exemption. Commissioner
Beamish found that the first 46 pages contain facts, analysis, and evaluative elements
that demonstrate an exercise of judgment carried out by the OPP investigative team.
He found, however, that the witness statements appended to the report did not form
part of the “report” itself. In coming to this conclusion, he relied on previous orders of
this office that have found that appendices or attachments to a report, such as
interview notes, will not necessarily form part of the report.

[69] For example, in Order PO-1959, Assistant Commissioner Sherry Liang found that
certain information forming part of a SIU investigation file did not qualify as a report for
the purposes of section 14(2)(a). While the SIU Director’s decision qualified as a report,
as it consisted of a formal statement of the results of the collation and consideration of
information, Assistant Commissioner Liang found that other records such as incident
reports, supplementary reports and police officers’ notes did not meet the definition of a
“report”, because they consisted of observations and recordings of fact rather than
formal, evaluative accounts.

[70] In my view, the report at issue in this appeal is distinguishable from the records
at issue in both Order PO-3868-I and Order PO-1959. Unlike the records in those
appeals, there is but one record at issue in this appeal, and it has no appendices. It is a
seamless account of the SIU’s investigation and conclusions. As noted at the beginning
of this discussion, the section 14(2)(a) exemption is based on the form of the record. I
am satisfied in these circumstances that the SIU’s report constitutes a “report” for the
purposes of section 14(2)(a).

[71] Second, the report was prepared in the course of a law enforcement
investigation. Many previous orders of this office have confirmed that an SIU
investigation is a law enforcement investigation for the purposes of section 14(2)(a).*
Third, the SIU is an agency that has the function of enforcing and regulating
compliance with a law.

[72] 1 conclude, therefore, that the record at issue is a law enforcement report within
the meaning of section 14(2)(a) of the Act, and, therefore, qualifies for the section
14(2)(a) exemption. Under Issue D below, I will address whether the ministry properly
exercised its discretion in deciding to withhold the information at issue in the report.

[73] The appellant raised the public interest in disclosure of the records at issue.
Section 23 of the Act, the “public interest override” provision, states:

2% See, for example, Orders P-1336, PO-1959, and PO-3212.
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An exemption from disclosure of a record under sections 13, 15, 17, 18,
20, 21 and 21.1 does not apply where a compelling public interest in the
disclosure of the record clearly outweighs the purpose of the exemption.

[74] Section 14 is not listed in the sections to which the public interest override can
apply, and the constitutionality of the absence of section 14 has been upheld by the
Supreme Court.”> However, the existence of a public interest in disclosure is relevant to
the ministry’s exercise of discretion, which I review under Issue D.

[75] As a result of my finding that the report is exempt under section 14(2)(a), I do
not need to consider whether it is also exempt under the personal privacy exemption at
section 21, or the exemption for information available to the public at section 22(a).

D: Did the ministry exercise its discretion under section 14(2)(a)? If so,
should this office uphold the exercise of discretion?

[76] The section 14(2)(a) exemption is discretionary, and permits an institution to
disclose information, despite the fact that it could withhold it. An institution must
exercise its discretion. On appeal, the Commissioner may determine whether the
institution failed to do so.

[77] In addition, the Commissioner may find that the institution erred in exercising its
discretion where, for example,

e jtdoes so in bad faith or for an improper purpose
e jt takes into account irrelevant considerations
e it fails to take into account relevant considerations.

[78] In either case, this office may send the matter back to the institution for an
exercise of discretion based on proper considerations.?® This office may not, however,
substitute its own discretion for that of the institution [section 54(2)].

Relevant considerations

[79] Relevant considerations may include those listed below. However, not all those
listed will necessarily be relevant, and additional unlisted considerations may be
relevant:?’

> Ontario (Public Safety and Security) v. Criminal Lawyers’ Association, 2010 SCC 23, [2010] 1 S.C.R.
815.

%% Order MO-1573.

%’ Orders P-344 and MO-1573.
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the purposes of the Act, including the principles that:
o information should be available to the public

o individuals should have a right of access to their own personal
information

o exemptions from the right of access should be limited and specific
o the privacy of individuals should be protected
the wording of the exemption and the interests it seeks to protect
whether the requester is seeking his or her own personal information

whether the requester has a sympathetic or compelling need to receive the e
information

whether the requester is an individual or an organization
the relationship between the requester and any affected persons

whether disclosure will increase public confidence in the operation of the
institution

the nature of the information and the extent to which it is significant and/or
sensitive to the institution, the requester or any affected person

the age of the information

the historic practice of the institution with respect to similar information.

In the Revised Notice of Inquiry, I stated the following:

In Ontario (Public Safety and Security) v. Criminal Lawyers’ Association,
2010 SCC 23, the Supreme Court of Canada found that the absence of
mention of section 14 in the public interest override at section 23 does not
significantly impair any hypothetical right to access government
documents, given that section 14, properly interpreted, already
incorporates consideration of the public interest and, moreover, confers a
discretion on the institution to disclose the information.

Did the ministry specifically take into account any public interest in
disclosure of the record in exercising its discretion under section 14(2)(a)?
Please explain.

Is there a public interest in the disclosure of information relating to
allegations of misconduct by police officers? Please explain.
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If the ministry took into account any public interest in disclosure of the
record, how was this factor weighed against other factors? Please explain.

Representations of the parties

[81] The ministry did not make representations specifically on the exercise of its
discretion under section 14(2)(a). As noted above, the ministry’s response during the
inquiry stage of this appeal, following the issuance of the Tulloch Report and the
conclusion of the coroner’s inquest, was as follows:

Concerning the release of the director’s report, there is no change to the
ministry’s decision. Please see below:

e Starting in December, the ministry will release past SIU Director’s
reports involving extensive police interaction where a fatality
occurred from the last ten years, while giving affected family
members the opportunity to raise concerns.

e Reports prior to 2005 involving extensive police interaction where
a fatality occurred will be released starting in spring 2018, while
giving affected family members the opportunity to raise concerns.

e For all other past reports, such as those where a serious injury
occurred, the affected person can request a copy of their report
starting in early 2018.

e In accordance with Justice Tulloch’s recommendations, a third
party, like the media, may request a report when there is a
significant public interest.

e Again, the reports will be released in a form that appropriately
balances transparency and privacy and safety concerns.

[82] I have no information before me to suggest that the ministry has disclosed
additional portions of the SIU report since the close of representations in this appeal.

Analysis and findings

[83] For the following reasons, I am not satisfied that the ministry has exercised its
discretion under section 14(2)(a), or if it has exercised its discretion, I have not been
provided with sufficient information about any considerations the ministry may have
taken into account in deciding not to disclose the withheld portions of the SIU’s report.
Accordingly, T will order that it re-exercise its discretion taking into account relevant
considerations.

[84] As noted above, the ministry provided no representations on its exercise of
discretion under section 14(2)(a). While the ministry provided some general information
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about its planned release of SIU reports, I have no information to suggest that the
ministry has turned its mind to the release of any further portions of the SIU report at
issue in this appeal.

[85] In my view, a relevant factor for the ministry to consider in its re-exercise of
discretion is the fact that apparently much of the information in the report, or similar
information, was made public during the coroner’s inquest. Another relevant factor is
whether there is a continuing public interest in the disclosure of the report. The
recommendations of Justice Tulloch are yet another relevant factor. In particular, the
ministry should consider Justice Tulloch’s recommendations with respect to the release
of past SIU reports. The ministry should consider these factors and any other relevant
factors in its re-exercise of discretion.

[86] In re-exercising its discretion, I assume the ministry will also consider whether it
has notice obligations given that the report may contain some personal information (for
example, in civilian witness statements).”® The ministry should also be mindful,
however, that only disclosing information if an affected party consents would be an
improper fettering of the ministry’s discretion.?

ORDER:

1. I order the ministry to re-exercise its discretion under section 14(2)(a) with
respect to the SIU report, in accordance with these reasons, and to issue a
decision on its re-exercise of discretion, treating the date of this order as the
date of the access request for the purpose of its decision.

2. I order the ministry to provide me with a copy of its decision, together with
representations on its exercise of discretion, at the same time that it provides its
decision to the appellant.

3. I remain seized of this appeal to review the ministry’s re-exercise of discretion.

Original signed by: January 31, 2019

Gillian Shaw
Senior Adjudicator

28 Witnesses officers’ statements would not be personal information: see Order PO-3169 and Interim
Order PO-3925-1.
% See Orders PO-3322-1, PO-3402-F, and PO-3868-L.
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