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This order supercedes Order PO-1757. 

 

RECONSIDERATION OF ORDER PO-1757: 

 

The appellant's son died suddenly behind the wheel of his car in June 1995.  The cause of his death appears 

to be undetermined at this time, although there have been several possible causes put forth following medical 

assessment. 

 

The appellant submitted a request to the Ministry of the Solicitor General (the Ministry) under the Freedom 

of Information and Protection of Privacy Act (the Act) for access to copies of all officers' notes or reports 

relating to the "motor vehicle accident" on June 9, 1996 in which his son died.  In his request, the appellant 

referred to a document which was in his possession.  During the appeal, neither the appellant nor the 

Ministry provided this office with a copy of this document, nor was it requested. 

 

I addressed the issues in the resultant appeal in Order PO-1757.  In that order, I made a finding that a 

witness statement could be severed to remove the identifying information of the witness from the body of the 

statement.  I also found that it was apparent that the witness was a stranger to the parties involved in the 

accident.  On this basis, I found that the body of the witness statement did not contain this individual=s 
personal information.  I found, however, that the statement did contain the personal information of the 

appellant=s deceased son. 

 

I found that the record was exempt under section 21(3)(b) as it was compiled and identifiable as part of an 

investigation into a possible violation of law.  Noting that the appellant had already received other records 

which provide similar information, I applied the reasoning in Order M-444 and many subsequent orders of 

this office and found that applying the presumption in section 21(3)(b) to information of which the appellant 

is clearly aware would, according to the rules of statutory interpretation, lead to an Aabsurd result@.  As a 

result, I ordered the Ministry to disclose the body of the witness statement to the appellant. 

 

Immediately following the issuance of Order PO-1757, the Ministry contacted this office to determine 

whether I was aware of the contents of the document which was referred to by the appellant in his request.  

The Ministry then noted that this document contains the names and addresses of the witnesses to the 

accident.   

 

In reconsidering this matter, I have determined that the entire basis for my decision in Order PO-1757 was 

premised on incomplete information.  I am satisfied that the appellant is aware of the identity of the witness 

and this person is, therefore, not a Astranger@ in the sense contemplated in Order PO-1757.  That being the 

case, it would not be possible to sever the identifying information of the witness from the body of the 

statement since the appellant would be able to put a name to the author of the statement and thereby would 

be provided with the personal information of this individual. 

One of the fundamental purposes of this Act as set out in section 1(b) is: 
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(b) to protect the privacy of individuals with respect to personal information about 

themselves held by institutions and to provide individuals with a right of access to 

that information. 

 

The extent to which Alaw enforcement@ information should be protected under the Act was discussed in 

Public Government for Private People: The Report of the Commission on Freedom of Information and 

Individual Privacy 1980, vol. 2 (Toronto: Queen=s Printer, 1980) (the Williams Commission Report): 

 

In addition to investigative records relating to individuals who have engaged in criminal 

activity, or are suspected of having done so, information concerning witnesses, informants, 

relatives or associates of suspected parties or victims will also be recorded ...  The interest 

of such individuals in obtaining access to law enforcement files is an aspect of the 

informational privacy problem which will be the subject of discussion in subsequent sections 

of this report ...  As will be seen, however, we feel that the law enforcement exemption to 

the freedom of information scheme should be parallelled by a similar exemption from the 

general rule that persons about whom personal information is recorded by government 

should be afforded an opportunity to see their files. 

 

In commenting on whether personal privacy interests in law enforcement matters should be protected under 

the law enforcement exemption or a more general personal privacy exemption, the Williams Commission 

Report concluded: 

 

... the exemption of sensitive personal information [in the law enforcement context] is a 

more general problem and, for this reason, a general exempting provision relating to privacy 

invasion is included ... in our proposals.  It is our view, therefore, that it would be redundant 

to make reference to the privacy protection issue in the context of the law enforcement 

exemption. 

 

In discussing how best to balance the interests in disclosure against the privacy interests of individuals about 

whom the information relates, the Williams Commission Report recognized that a general balancing test 

should be established and applied in making this determination.  However, it also noted that: 

 

personal information which is generally regarded as particularly sensitive should be 

identified in the statute and made the subject of a presumption of confidentiality. 

 

By including the category of information referred to in section 21(3)(b), the legislature has clearly identified 

records compiled and identifiable as part of the Alaw enforcement@ process as particularly sensitive.   

 

Although, as I indicated above, the appellant is aware of the nature of the information in the record, the 

manner in which it was delivered is unique to the witness and this person did not consent to its disclosure.  

In my view, a finding that disclosure of the witness statement in the circumstances as they now stand would 
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conflict with the intention of the protection established in section 21(3)(b).  Accordingly, my finding that its 

disclosure would lead to an absurd result cannot stand. 

 

Therefore, I have rescinded Order PO-1757 and replaced it with the following. 

 

NATURE OF THE APPEAL: 
 

The appellant's son died suddenly behind the wheel of his car in June 1995.  The cause of his death appears 

to be undetermined at this time, although there have been several possible causes put forth following medical 

assessment. 

 

The appellant submitted a request to  the Ministry under the Freedom of Information and Protection of 

Privacy Act (the Act) in which he enclosed a copy of a Motor Vehicle Accident Report relating to the 

"motor vehicle accident" on June 9, 1996 in which his son died.  The request was for access to copies of all 

officers' notes or reports relating to the accident. 

 

The Ministry located responsive records and confirmed that the appellant was not seeking access to records 

of which he had already received copies.  The Ministry attempted to contact four individuals (the affected 

persons) who were referred to in the records.  As a result, one affected person consented to full disclosure 

of information, one consented to partial disclosure, one did not respond and one could not be located.  The 

Ministry then granted partial access to the records.  The Ministry denied access to the remaining records on 

the basis of the following sections of the Act: 

 

 facilitate commission of unlawful act - section 14(1)(l); 

 law enforcement report - section 14(2)(a); 

 discretion to refuse requester's own information - section 49(a); and 

 invasion of privacy - sections 49(b)/21(1)(f) with reference to sections 21(2)(f) 

(highly sensitive), 21(3)(a) (medical information) and (b) (compiled and identifiable 

as part of an investigation into a possible violation of law). 

 

The appellant appealed the Ministry's decision.   

 

During mediation, the appellant indicated that he had met with the Coroner and had received some 

information, however he still wishes to pursue access to the severed records.  The appellant also confirmed 

that he was not seeking access to the records for the administration of his son's estate. 

 

I sent a Notice of Inquiry to the Ministry and the appellant.  I have received representations from both 

parties.  In its representations, the Ministry indicates that it has withdrawn its reliance on the exemption in 

section 14(2)(a) of the Act.  The appellant indicates in his representations that he is not pursuing access to 

the ten-codes which are contained in the police officers' notebooks.  The Ministry has claimed the 

exemption in section 14(1)(l) for this information only.  As a result, the exemptions in sections 14(1)(l), 
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14(2)(a) and 49(a) are no longer at issue in this appeal.  In addition, section 14(1)(l) was the only 

exemption claimed on page 12 of the OPP officers= notes.  Accordingly, this page is no longer at issue in 

this appeal. 

 

RECORDS: 
 

The records at issue consist of: 

 

$ a motor vehicle accident statement; 

$ portions of pages 2, 4, 5 and 6 of an OPP sudden death report; and  

$ portions of three OPP officers' notebook entries relating to the accident. 

 

DISCUSSION: 
 

PERSONAL INFORMATION 

 

Under section 2(1) of the Act, "personal information" is defined as recorded information about an 

identifiable individual. 

 

The witness statement, the sudden death report and the police officers' notes all contain information 

pertaining to the "motor vehicle accident" in which the appellant's son died.  The sudden death report and 

notebook entries record the details of the involvement of the police who attended at the scene of the 

accident.  The witness statement contains the observations of an individual who witnessed the accident.  As 

such, the records contain recorded information about the appellant=s son, witnesses and other identifiable 

individuals and this qualifies as the personal information of all of these people.  Only the officers= notebooks 

contain information about the appellant and these records contain his personal information as well. 

 

INVASION OF PRIVACY 

 

Section 47(1) of the Act gives individuals a general right of access to their own personal information held by 

a government body.  Section 49 provides a number of exceptions to this general right of access. 

 

Under section 49(b) of the Act, where a record contains the personal information of both the appellant and 

other individuals and the institution determines that the disclosure of the information would constitute an 

unjustified invasion of another individual's personal privacy, the institution has the discretion to deny the 

requester access to that information. 

 

Where, however, the record only contains the personal information of other individuals, section 21(1) of the 

Act prohibits an institution from releasing this information unless one of the exceptions in paragraphs (a) 

through (f) of section 21(1) applies.  In the circumstances, the only exception which could apply is section 

21(1)(f) which reads: 
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A head shall refuse to disclose personal information to any person other than the individual 

to whom the information relates except, 

 

if the disclosure does not constitute an unjustified invasion of personal 

privacy. 

 

In both these situations, sections 21(2) and (3) of the Act provide guidance in determining whether 

disclosure of personal information would result in an unjustified invasion of the personal privacy of the 

individual to whom the information relates.  Section 21(2) provides some criteria for the head to consider in 

making this determination.  Section 21(3) lists the types of information whose disclosure is presumed to 

constitute an unjustified invasion of personal privacy.  Section 21(4) refers to certain types of information 

whose disclosure does not constitute an unjustified invasion of personal privacy. 

 

The Divisional Court has stated that once a presumption against disclosure has been established, it cannot 

be rebutted by either one or a combination of the factors set out in section 21(2) [John Doe v. Ontario 

(Information and Privacy Commissioner) (1993), 13 O.R. (3d) 767]. 

 

A section 21(3) presumption can be overcome if the personal information at issue falls under section 21(4) 

of the Act or if a finding is made under section 23 of the Act that a compelling public interest exists in the 

disclosure of the record in which the personal information is contained which clearly outweighs the purpose 

of the section 23 exemption. 

 

The Ministry originally cited the presumptions in section 21(3)(a) and) (b) and the factor in section 21(2)(f) 

to support its position that section 21(1)(f) does not apply.  These sections state: 

 

(2) A head, in determining whether a disclosure of personal information constitutes an 

unjustified invasion of personal privacy, shall consider all the relevant circumstances, 

including whether, 

 

(f) the personal information is highly sensitive; 

 

 (3) A disclosure of personal information is presumed to constitute an unjustified 

invasion of personal privacy where the personal information, 

 

(a) relates to a medical, psychiatric or psychological history, diagnosis, 

condition, treatment or evaluation; 

 

(b) was compiled and is identifiable as part of an investigation into a possible 

violation of law, except to the extent that disclosure is necessary to 

prosecute the violation or to continue the investigation; 
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However, it has submitted representations on the application of the presumption in section 21(3)(b) only. 

 

Section 21(3)(b) 

 

The Ministry states that the records at issue document the investigation undertaken by the Ontario Provincial 

Police (the OPP) into the circumstances of the June 9, 1996 motor vehicle accident involving the appellant=s 
son.  The Ministry indicates that in the course of their investigation, the OPP interviewed witnesses and 

other identifiable individuals.  The Ministry notes that in such law enforcement investigations, large amounts 

of personal information may be collected as this is necessary in order to come to specific conclusions as to 

whether there have been any violations of law.  The Ministry states that depending on the specific 

circumstances, motor vehicle accidents may lead to charges being laid under the Criminal Code or the 

Highway Traffic Act.  The Ministry notes that in this case, no charges were laid. 

 

I am satisfied that the personal information in the records was compiled and is identifiable as part of an 

investigation conducted by the OPP, which is an agency that has the function of enforcing the law, into the 

circumstances of the motor vehicle accident.  I am also satisfied that the purpose of the investigation, in part, 

is to determine whether there has been a violation of law.  Therefore, I find that disclosure of the personal 

information remaining at issue in this appeal would constitute a presumed unjustified invasion of personal 

privacy pursuant to section 21(3)(b) of the Act.  Further, this presumption still applies, even if, as in the 

present case, no charges were laid (Orders P-223, P-237 and P-1225). 

 

I find that none of the circumstances outlined in section 21(4) which would rebut a section 21(3) 

presumption are present in this appeal.  The appellant has not raised the application of the public interest 

override and I find, in the circumstances of this appeal, that it does not apply. 

 

In his representations, the appellant describes the tragic circumstances of his son=s death and the impact this 

has had on him.  He notes discrepancies in statements pertaining to the cause of death and states: 

 

I am seeking further medical clarification on this, and in this regard the series of events 

immediately preceding my son=s death are of paramount importance ... in order to 

determine whether there were any direct or indirect causative factors. 

The appellant concludes: 

 

This situation has been weighing heavily on my heart for over four years now.  I am having a 

great deal of difficulty accepting the fact that an apparently healthy young man with no 

previous medical problems expired instantaneously.  I very much want to bring closure to 

this tragic situation in order to get on with my life and at the same time to feel that I have 

done everything I could to ensure nothing was missed in the investigation into my son=s 
untimely and somewhat mysterious demise. 

 

I am sympathetic to the appellant=s loss and appreciate his desire to obtain as much information pertaining to 

his son=s death as he can.  However, I note that the Ministry has provided him with a great deal of 
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information in this regard.  The remaining personal information pertains to other individuals and was 

compiled and is identifiable as part of the OPP=s investigation into the circumstances of his son=s death.  The 

protection of individual privacy is a fundamental purpose of the Act pursuant to section 1(b).  Moreover, as 

I noted above, the inclusion of the presumption in section 21(3)(b) recognizes the heightened  importance of 

protecting individual privacy in these circumstances.   As a result, I find that the exemption in section 49(b) 

applies to the withheld information in the police officers= notebooks and that section 21(1) applies to the 

personal information in the witness statement and the sudden death report.  

 

ORDER: 
 

I uphold the Ministry=s decision. 

 

 

 

 

 

Original signed by:                                                                  February 29, 2000                     

Laurel Cropley 

Adjudicator 
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